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INTRODUCTION

Urban brownfield land lies at the nexus of a large number of processes: of contamination and of its treatment, of physical redevelopment, of property investment, of governance, policy and regulation, and so on. The way in which these processes interact - and the outcome of these interactions - is contingent upon the character of the various processes and upon the local and wider circumstances bearing on their relations. Consequently, effective management of brownfield regeneration requires public and private actors to be sensitive to the varied ways in which the processes affect one another. In this paper we illustrate this point through a consideration of just two of the processes affecting brownfield land: policy-making and monitoring with respect to contamination and remediation.

THE CONTAMINATED LAND POLICY PROCESS

The policy regime and institutional mechanisms that have emerged in the UK to deal with the problem of contaminated land are structured around a particular construal of the problem. Contaminated land has been viewed through a prism of ‘development-managerialism’, rather than being approached primarily as an issue of environmental quality or public health. ‘Development-managerialism’ is a politico/administrative perspective which, while recognising that contamination poses health and environmental problems: frames the problem primarily in economic terms, as an obstacle to economic progress and urban (re)development; and structures the palliative response primarily through the existing administrative apparatus that regulates land use planning. The emphasis is on minimising urban blight, protecting economic interests (of property owners, businesses, local councils, regions, developers, the Exchequer and so on), and harnessing market-led development processes to bring contaminated land back into productive use. Pragmatism and cost effectiveness have therefore been a recurrent theme in how the UK government has sought to deal with the problem. 

The evolution and character of the policy regime

Since the establishment of the basis of the current land use planning system in the UK in 1947, the rehabilitation of contaminated (non-agricultural) land has been addressed mainly through the development planning process. In 1976 the government established the first central institutional mechanism to address this issue explicitly: the Inter-departmental Committee on the Redevelopment of Contaminated Land. By the end of the 1980s, the need to address the issue more comprehensively was acknowledged, and provision for registers was included in the Environmental Protection Act 1990. However, the government recognized the flaws in the registry scheme before it could even be implemented. After further consultation, the structure of the current process was enacted in the Environment Act 1995, but the guidelines to local authorities on implementation were not promulgated until 2000. The new approach is now being put in place, with local authorities surveying and registering potentially contaminated sites. However, this is only half of a policy regime that consists of two main elements.

Part IIA. Here, local authorities conduct a survey of potentially contaminated sites. They identify any that match the formal criteria for 'contaminated land' set out in the legislation ('significant harm or significant possibility of significant harm, or pollution of controlled waters'). Sites that meet the criteria are deemed 'contaminated land'. The local authority must either: (a) take action itself to break the source/pathway/receptor linkages and end the 'contaminated land' status of the site; or (b) propose the site for listing as a 'special site' (if it meets the appropriate criteria) to be adopted by the Environment Agency. Under (a) the local authority tries to identify the person(s) responsible for the original contamination and/or current owners to get them to take action, or in urgent cases it acts and bills the responsible parties, or for orphan sites it applies to central government for assistance to fund action.

The planning system. Remediation of all land that contains potentially hazardous contaminants but which does not fall under the legal definition of 'contaminated land', is handled through the planning system. Local planning authorities may impose conditions upon planning permissions that require developers to ensure that the land is fit for the proposed use. Intending applicants must normally carry out investigations and devise proposals for effectively dealing with contamination in accordance with any relevant Supplementary Planning Guidance issued by local authorities. Failure to do this may result in planning permission being refused or granted subject to condition(s) requiring that a risk assessment be carried out prior to the start of development, in order to assess whether the site is contaminated and what remediation will be required.
Key features of the current UK regime for contaminated land are: the application of a specific definition of ‘contaminated land’; the 'suitable for use’ doctrine; risk assessment based decision making; assignment of clean-up liability to the original polluter and/or the current owner; and its decentralized, primarily locally implemented character. In analyzing the features of the current regime, we see both continuity and change. Stable features of the traditional UK approach include the following. The main implementing bodies remain local authorities: they have responsibility for identifying sites, taking action, maintaining registers of action, and proposing sites to be designated as 'special sites'. Most sites where some pollutants are physical present are not formally designated 'contaminated land', but continue to be remediated during the course of the normal development cycle. The emphasis remains on site specific remediation. Liability remains with the original polluter and/or the current owner. Remediation is only required when there is a significant or potentially significant threat to public health or the environment.

Movement away from earlier practices is mainly evidenced by the establishment of a formal and centrally guided regime for managing contaminated land. This includes central policy guidance and supervisory roles for ODPM and DEFRA, the responsibility exercised by the Environment Agency over special sites, the Agency’s approval of any local authority schemes needing central government money, and its provision of advice to local authorities. In addition, central government has developed a more specific definition of 'contaminated land', made a formal commitment to risk assessment procedures, and produced more elaborate formal guidance on toxicity levels that may give rise to significant risk of significant harm.

The strengths and weaknesses of the current policy regime

Overall, there are many positive features of the UK system. It embodies stronger national guidance and standards. It makes obligatory surveys by every local authority. It harnesses local knowledge and can be adapted to local circumstances. It allows strategic priorities to be developed at two levels: an authority can identify priorities as it completes its site inventory; and the 'special site' process identifies key sites needing central attention. It controls costs and needless 'over remediation', by emphasizing 'suitability for use' and applying 'risk based decision-making'. It uses the 'development cycle' continuously to monitor land and to mobilize resources for remediation.

However, there is also a number of potential problems with the current UK regime. ‘Contaminated land' is defined in very narrow terms. Instead a dual approach should have been maintained that recognizes and records physical contamination even if a 'pathway' is not now operative. This is because conditions (including climate, surrounding activity and the state of scientific knowledge) can change. This means that undiscovered pathways may already be operative or new pathways may emerge in the future. Modelled risks may not correspond to 'real world’ risks. Records are only kept of 'strategy' and 'registry of remedial actions'. Instead, data on physical contamination in the local authority’s area (by substance and original land use) should be maintained. Public access to data is restricted. It is too early to tell whether the introduction of the provisions of the Freedom of Information Act 2000 will ensure that all data held by the local authorities and the Environment Agency will be open to public inspection. There are also risk communication issues. Is it too early to say whether public confidence can be retained by the new system, and whether effective communication lines with potentially concerned local publics exist? With regard to the liability regime, there are doubts about whether the 'polluter pays principle' is actually applied. There are resource issues: do the responsible authorities have the resources needed to carry out their functions? 

A final and major question is raised by the interrelations between the Part IIA and the planning elements of the policy regime. These are often portrayed (as above) as distinct but complementary approaches. Part IIA is a proactive, (partly) publicly funded and operated process that focuses on dealing with ‘contaminated sites’ for which there is no immediate prospect of development. The planning system, on the other hand, is reactive (to development proposals) and achieves privately funded treatment of contamination through the exercise of public regulation (through conditions attached to planning permissions). However, when I propose to build houses on my former toxic dump (that, until now, was not 'contaminated land' because the 3 m. high fence that surrounds it severs the pathway between contaminant source and receptor), my proposal would create 'contaminated land;’ that is, land where such a pathway would/could exist. So presumably all the Part IIA criteria apply even though the site is not currently ‘contaminated land’?

MONITORING AND METRICS

From this discussion, the clearly-recognised need to monitor and evaluate “success” of the remediation according to pre-set criteria offers a number of significant challenges. To start with, what success is in this field depends on the pre-set criteria for success, which in turn varies whether the criteria emanate from a risk-based paradigm, the ‘development-managerialist’ paradigm, the regulatory framework or a wider policy framework. The risk-based framework would evaluate the removal of harm from an (eco-) toxicological perspective, the ‘development-managerialist’ paradigm would assess it in terms of the ability of the new land use to be socially and economically attractive whilst maintaining the removal of risk as conditio sine qua non. Likewise, the regulatory framework would assess liability of residual risk, if present, to humans or water courses under Part IIA using the source-pathway-receptor model. However, if remediation success is to be evaluated from a wider perspective, the notion of sustainable development is central, as it not only evaluates more rigorously the efficacy of contaminant removal, but it also places the regeneration project itself under the wider spotlight of economic viability, environmental protection and social acceptability. As this is the most thorough and comprehensive evaluation of success, it will be chosen as the framework for the remainder of this paper. However, as will be shown below, the use of sustainable development itself is not uncontentious, as its meaning is still being discussed, and its embeddedness in planning policy in the UK remains sketchy and not without inconsistencies. 

However, there are further initial difficulties with the assessment of the success of contaminant removal as part of redevelopment processes. For instance, the regeneration and site development process involve many different stakeholders active at different stages, but no one covers the entire life-cycle from dereliction of a (contaminated) site via remediation, regeneration, re-use and eventual (new) dereliction. Therefore it is challenging to develop metrices for policy and practice review that can – much like the wand in a relay race – be passed on to the next key agent, especially as in this circumstance, the use of the stick is not limited to handing it over to somebody else, the “passing tool” needs to be used, made sense of and further developed and elaborated. In addition, the policy review using metrices is not traditional in most ‘development-managerialist’ agents, and it typically requires a site-specific discussion of what the priorities for that site are, which then can and should be evaluated. This links with the notion of sustainable development, which is highly participatory in nature. 

From this, it is necessary to review briefly the efficacy with which sustainable development has been incorporated into the planning framework, and how indicators and metrices have so far been used to evaluate urban planning. For the purpose of this paper, the UK definition of Sustainable Development is taken. It is now the central policy aim of (urban) planning and of regeneration, but it is questionable whether the commitment to sustainable development exists beyond the rhetoric and is actually translated into action. A review of urban policy evaluation and monitoring practices shows firstly, that there is not a paucity but a plethora of indicators developed to monitor sustainability at an international, national, regional and local level. Although the importance of these indicators is not disputed the actual use of the information and its dissemination is questioned as well as the integration of the information and focus throughout the different levels. Although brownfield development is a sustainability indicator in itself, the sustainability of such development should not be taken for granted. Considering the wide range of monitoring and participatory decision-making that already takes place, it appears to be appropriate to identify ways of contributing participatory sustainability indicators to existing monitoring processes; specifically with regard to brownfield development, to understand of what actually happens in practice and if there truly is progress towards sustainability. Existing community strategies should be a central part in this as they inform the Local Development Frameworks under the reformed planning system.

Sustainable development has also been promoted through the adoption of Local Agenda 21, which should provide the direction and indicators to monitor progress. However, LA21 is voluntary and does not hold legal or statutory weight especially in land use planning and development control. Furthermore, PPGs, circulars and best practice publications, which are presented as proof of the incorporation of sustainable development are often compartmentalised, departmentalised and detached. There is no one specific PPG with regard to implementing sustainability, but different policies relate to sustainability within each PPG and are evaluated against different criteria. It is clear that urban policy evaluation is undertaken at different levels but even today it remains top-down and strictly regulated by the government. With these conceptual considerations in the background, sustainability of brownfield regeneration can therefore be made beyond proper land use design through participative planning or benefit sharing of mutually-accomplished planning gain. The design of appropriate metrices should follow the general principles of sustainability indicators, as exemplified by the Bellagio Principles. Within the current planning framework outlined above, such sustainability metrices can, in turn, either be developed as part of the regulatory process, via the widening of the EIA process or as part of an integrated, bespoke system of sustainability monitoring. 

Implementation and monitoring of brownfield sustainability using EIA

EIA is a process, which evaluates the environmental effects of a proposed development with information from many sources such as the developer, the local authority, statutory consultees and third parties. Although the focus is mainly on environmental impacts, social impacts are also considered, when stipulated in the scoping study, albeit with differing success. Furthermore, EIA requires public participation, and EIA Best Practice recommends a monitoring processe to assess the efficiency of mitigation measures, making it particularly suitable here. Even though not all brownfield developments require an EIA, it still is a potentially very beneficial process. In a way, EIA could be seen not as a narrowly-defined technical requirement to review the environmental impact of a development, but as the nucleus of a statutory review of the social, environmental and economic performance of a site. In this, it should not stop at the decision to grant planning permission, but should be a means to obtain good triple bottom-line management over the life of the project. This is recommended here.

Implementing and monitoring brownfield sustainability through regulations.

During the planning application process a developer will have many matters to consider with regard to regulation and obtaining licences, either for the construction, remediation or operation of the development. There is a whole variety of regulations, covering issues such as energy efficiency, accessibility and so on, and thus it could be considered as a way of implementing sustainability. Specifically with regard to brownfield sites, in the case that there is contaminated ground the number of regulations and licences required is substantially larger, and thus so is the potential for sustainability implementation. However, there are limitations to the ability of regulators to improve the sustainability of developments: Although stipulations could be made through regulations, for example with regard to water emissions, regulators do not have authority to stipulate the means to achieve that objective. Furthermore, regulations are not locally derived but national and therefore local circumstances cannot be taken into consideration. Community participation is very limited in this process, which is also another indicator of the inflexibility of the review process. 

A tailor-made sustainability metrics

The most comprehensive and most site-specific solution to the complex problem of what is sustainability of a site, and how can it be evaluated across the life-cycle of a site, is to develop and manage an evaluation framework that is specifically designed for such a purpose. It also is likely to be the most expensive and most voluntary way in which planning can be evaluated. Whilst such a cost effective system has been described elsewhere, its use represents an inevitable trade-off, where its obviously benefits include high site-specificity, participatory design that offers social and managerial inclusion, demonstrable sustainability, policy and practice review across its life-cycle has to be balanced against costs, lack of generalisation due to varying specificity of the range of indicators, and the nexus difficulties of the efficacy of evaluating sustainability in a site-specific manner without adequate inclusion of neighbouring sites. The latter is perhaps the most significant issue that remains to be tackled, as sustainability itself is a regional concept neatly transgressing property boundaries, and most planning gains that stem from urban regeneration arise from increased synergies with neighbouring sites. 

CONCLUSIONS

This paper has presented some of the intrinsic complexities that arise from the efforts of obtaining simultaneous objectives with diverging policy tools. Part IIA is a proactive regulatory process that improves ‘contaminated sites’, the planning system reacts to development proposals from the private sector. Together they (inter alia) aim to remediate sites and to add value to future land use through the regeneration process. Ideally they should be supported by a comprehensive set of sustainability indicators which cover not only the short-lived and relatively minor remediation and reconstruction phase, but also the entire life-cycle of a site in a way that is meaningful and acceptable to all parties in this often highly politicised decision-making process. Whilst this may sound easy in theory, the practical complexities are manifold, ranging from the idiosyncratic source-pathway-target model which makes it legally possible to “create” contamination (and liability for it) by removing a fence, to the planning problems of having no effective way of objecting to a proposed development unless it violates pre-set rules, to a planning system that has sustainable development as the key strategic objective, but has no practical way of evaluating a proposed development for its sustainability (nor any way to refuse its implementation on these grounds). 

The interrelations discussed here – between the regulatory, planning and monitoring processes for the sustainable regeneration of contaminated brownfield land - appear conjoined at face value but become highly fragmented and diverging after closer consideration. Further research is needed on ways in which these processes can be integrated. In particular, on how site-specific planning and re-development gains can be balanced with the need to provide appropriate synergies across neighbouring sites; on how risk communication and sustainable development can be integrated into participatory public planning processes; on how the proactive regulatory system, the reactive development control system and the normative umbrella of sustainable development can be integrated and what possible trade-offs may be implied; as well as on how the regulatory approach of Part IIA should (or could) fit with the more participatory and deliberative sustainability evaluation process.

Given the comparative novelty of sustainable development as a guiding principle for all planning processes, such an ambitious research programme is also likely to yield significant practical insights of benefit to all stakeholders and, most importantly, to improved land use and more efficaciously remediated sites.
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